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BEFORE THE CHIEF JUDICIAL MAGISTRATE, 

UDALGURI, BTAD, ASSAM. 

 

 
 

  Present: Shri G. Rabha 
  Chief Judicial Magistrate, 

    Udalguri, BTAD, Assam. 

 
G.R. CASE NO. 1459 of 2013 
(U/S  420/406  of I.P.C.) 
 
 

  STATE 

-VS- 

SRI HARE RAM HALDER 

     ……… Accused person. 

 

  
 Ld. Advocate appeared for the prosecution : Mr. A. Basumatary, Addl. P.P. 

 Ld. Advocate appeared for the defence : Mr. T.C. Boro. 

  

Evidence recorded on :  24-06-15, 14-07-16, 08-08-16, 26-09-16  

   and 28-10-2016 

Argument heard on :  08-03-2017, 21-03-2017. 

Judgment delivered on :  22-03-2017. 

 
 

J U D G M E N T 

 
1. The prosecution case, in brief, is that the informant Sri Jogen Kumar Saharia 

lodged an FIR on 30-12-2013 before the Additional Superintendent of Police, 

Udalguri stating that he had entered into an agreement with the accused and 

his brother Sachindra Saharial and his friend Sankar Borah to run a business and 

accordingly opened the “Nightingale Bar and Restaurant”, a partnership firm 

opened with effect from 15-06-2008. But in due course of time the said firm 

could not be registered by them and so the license was procured in the name of 
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accused Hare Ram Halder.  He reported that on 01-02-2011 the accused 

declared himself as the sole owner and threatened him and restrained him from 

entering the restaurant. He did not pay their respective shares to the 

shareholders and misappropriated the whole profit. Hence this case. 

 

2. After receiving the aforesaid ejahar, the Additional Superintendent of Police, 

Udalguri forwarded the ejahar to the OC, kalaigaon PS for doing necessary 

action. Accordingly, the Officer-in-Charge of Kalaigaon police station  registered 

a PS case vide Kalaigaon  PS case no. 223 of 2013, u/S 120(B)/420/406 I.P.C. 

The I/O investigated the case, recorded the statement of witnesses, prepared 

the seizure list and after completing the investigation the Investigating Officer 

submitted the charge sheet against the accused person u/S 420/406  IPC vide 

CS No. 93 of 2014 dated 11-11-2014. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the Cr. PC. The processes were issued for causing 

appearance of the accused before the Court. Considering the material on record 

charge u/S   u/S 406/420 IPC had been framed against the accused. Then the 

content of charge u/S 406/420 IPC was read over and explained to the accused, 

to which the accused pleaded not guilty and claimed to be tried.  

 

4.    POINT FOR DETERMINATION OF THE CASE : 

 

(I) W

hether the accused on 15-06-2008 had dishonestly induced the 

informant and others to invest money in partnership firm to open “Bar 

cum Restaurant” with intent to deceive them and on 01-02-2011 the 

accused had deceived and cheated the informant and his partners and 

thereby committed the offence punishable u/S 420  IPC? 

 

(II) W

hether on February, 2011 and thereafter in the same year the accused 

had misappropriated the property of the informant and others and 

converted them into his own use and thereby committed the offence 
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punishable u/S 406 IPC?  

 

 

 
5. During the trial the prosecution has adduced as many as nine (9) witnesses. 

Statement of defence u/S 313 Cr.P.C. had been recorded. Defence adduced 

none as DW. Then the argument had been heard from both sides and on close 

of trial judgment is delivered in the open Court.   

 

6. DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution has examined as many as nine (9) PWs. 

 

PW 1 Sri Hiranya Kumar Sarma 

PW 2 Sri Mintu Sarkar 

PW 3 Sri Jogen Kumar Saharia 

PW 4 Sri Bapan Dutta 

PW 5 Sri Apu Dey 

PW 6 Sri Kishor Borah 

PW 7 Sri Sankar Borah 

PW 8 SI Arup Jyoti Baishya and  

PW 9 SI Prasanna Sarma 

 

7. Let me scan and scrutinize the evidence of the most vital witness, Sri Jogen 

Kumar Saharia,(PW-3) the informant of the case. It was testified that he 

entered into an agreement with the accused Hare Ram Halder and Sankar 

Boruah to open a Bar cum restaurant. The business partners were accused Hare 

Ram Halder, Sankar Boruah and Sachindra Sahariah. They decided to make 

invest equally and obtain a Bar license in the name of accused Hare Ram Halder. 

Later on they decided to convert their firm into an enterprise so that each 

partner may take responsibility and equal share of profit and loss. He stated 

that he had asked the accused to transfer the license from his name to the 

name of their enterprise, but the accused opposed. He stated that the accused-

person had promised him to give Rs. 30,000/- (Rupees thirty thousand) per 

month, but when he went to collect the money, the accused refused him to pay 
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the money. The accused had also threatened his brother Sachindra Saharia and 

Sankar Baruah and deprived them from their shares. He further stated that  

they had tried to settle the matter, but the accused refused to sit with them. PW 

3 had stated that he had invested total Rs. 12,00,000/- (Rupees twelve lakh) in 

their business. 

 

8. During cross-examination PW3 has stated that they had not registered their  

“Nightingale Bar and Restaurant” under the Act, but only notarized their 

agreement. The original deed was in the possession of accused Hare Ram 

Halder.  He had not filed any separate case to produce the original deed. The 

accused Hare Ram Halder had also filed a criminal case against them. PW 3 

further stated that he had not filed any money suit  against the accused Hare 

Ram Halder, or any Civil  suit to declare his title over the “Nightingale Bar & 

Restuarant” . 

 

9. PW 1 Sri Hiranya Kumar Sarma has stated in his deposition that the accused 

Hare Ram Haldar is the owner of the  “Nightingale Bar and Restaurant”, 

Kalaigaon and he runs the canteen of the Bar. He stated that he only heard 

about some dispute regarding the partnership and profit of the “Nightingale Bar 

and Restaurant”.  

 
 

10. PW2 Sri Mintu Sarkar had supported the evidence of PW 1 and stated that the 

accused Hare Ram Haldar is the owner of the “Nightingale Bar and Restaurant” 

where he worked as a Manager of the Bar. He also stated that he only heard 

about some dispute between the accused and the informant regarding the 

partnership and profit of the “Nightingale Bar and Restaurant”. PW 4 had stated 

nothing about the occurrence.  

 

11. PW 5 one of the employee of “Nightingale Bar and Restaurant” had stated that 

during his stay at that firm, all the partners of the business were in good 

relationship. But after he left, he heard that some differences had taken place 

among the partners.  
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12. During cross-examination PW 5 stated that Hare Ram Halder used to be the 

Manager of the “Nightingale Bar and Restaurant”.  

 

13. PW 6 Sri Kishor Borah had stated in his deposition that being the President of 

AASU, Kalaigaon Unit, he issued an NOC to the accused Hare Ram Halder as 

prayed for by them. Though there were some differences among them but 

accused Hare Ram Halder was runing the business.  

 

 

14. PW 7 Sri Sankar Borah had stated in his deposition that the informant, accused 

Hare Ram Halder and himself had decided to open a partnership business and 

accordingly agreed to obtain the license of Bar in the name of accused Hare 

Ram Halder. Accordingly they had invested money and entrusted the accused to 

run the business properly.  After three/fours years, the accused started to avoid 

the other partners and found the irregularities in payment of share of profits. 

Then they asked the accused to share their profits and the accused denied and 

threatened. PW 7 had stated that the accused had entered into a conspiracy to 

eliminate the informant from his way by killing him in hit and run case. 

Accordingly he removed the informant from his share business and appointed 

himself(PW 7). thereafter, the accused also tried to cheat him from his share of 

profit.  The accused took 1.5 lakh money from him(PW7) and purchased articles 

for the Bar. But the accused refused to return the money. The accused cheated 

them all and took possession of the whole business in his name. 

 

15.  During cross-examination PW 7 had stated that they had not submitted the 

main partnership deed as the accused had torn the main copy. PW 7 further 

stated in cross-examination that he had not filed any criminal case regarding the 

matter of tearing the original deed. He admitted that the accused Hare Ram 

Halder had filed a criminal case against them all alleging assault and they had 

been acquitted from that case.  

 

16. PW 8 SI Arupjyoti Baishya had stated that he had visited the place of 

occurrence, recorded the statement of witnesses, drew the sketch map and 
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seized the  documents by preparing MR No. 09/14, MR No. 08/14 and MR No. 

68/14. The accused surrendered before him by taking anticipatory bail from 

Hon’ble High Court. In the meantime he was transferred and so he handed over 

the case diary to the OC, Kalaigaon PS and then his successor Prasanna Sarma 

had submitted charge-sheet. 

 
17. Section 406 of IPC deals with punish ment for criminal breach of trust. What 

is criminal breach of trust is defined in Sec. 405, IPC. The ingredients in order to 

constitute a criminal breach of trust are  

 
(i) en trusting a person with property or with any dominion over 

property 

(ii) that person entrusted (a) dishonestly misappropriating or 

converting that property to his own use; or (b) dishonestly using 

or disposing of that property or wilfully suffering any other person 

so to do in violation (i) of any direction of law prescribing the 

mode in which such trust is to be discharged (ii) of any legal 

contract made touching the discharge of such trust. 

 
18.  Section 420, IPC deals with the offence of cheating. The ingredients of the 

offence of cheating are: 

(1) there should be fraudulent or dishonest inducement of a person by 

deceiving him; 

(2) (a) the person so deceived should be induced to deliver any property 

to any person, or to consent that any person shall retain any property; or 

(b) the person so deceived should be intentionally induce to do or omit 

to do anything which he would not do or omit if he were not so 

deceived; and 

(3) in cases covered by (2)(b) the act of omission should be one which 

causes or is likely to cause damage or harm to the person induced in 

body, mind, reputation or property. 

.   

19. The distinction between mere breach of trust and the offence of cheating is a 

fine one. It depends upon the intention of the accused at the 



G.R. CASE NO. 1459 of 2013 
 
 

 

7 

time of inducement, which can be judged by his subsequent conduct. In this 

instant case the facts of the FIR reveals that initially the partnership business 

ran smoothly, thus there is no material that at the initial stage the accused had 

intention to cheat the informant .  

 

20. The learned counsel of defence submitted that Sri Hiranya Kumar Sarma (PW-

1), Mintu Sarkar (PW-2)  and PW-4 had testified that the accused Hare Ram 

Haldar is the owner of the  “Nightingale Bar and Restaurant”, Kalaigaon and he 

runs the canteen of the Bar, they did not support the prosecution case. To which 

Additional PP submitted that independent witnesses PW 5, one of the employee 

of “Nightingale Bar and Restaurant” had stated that during his stay at that firm, 

all the partners of the business were in good relationship, but after he left, he 

heard that some differences had taken place among the partners.  

 

21. Learned counsel appearing for the accused contends that the disputes between 

the accused and informant are purely civil in nature and therefore 

the criminal proceedings initiated against them are per se illegal and they are 

entitled to be acquitted.  I do not see any substance in his contention for the 

reason that when civil as well as criminal remedy is available to a party, the 

aggrieved party cannot be completely barred from initiating  criminal  

proceedings. I am fortified by the decision of Supreme Court in Pratibha 

Rani v. Suraj Kumar, (1985) 2 SCC 370 : AIR 1985 SC 628 : (1985 Cri LJ 817) 

for the aforesaid proposition. There are a large number of cases 

where criminal law and civil law can run side by side. The two remedies are not 

mutually exclusive but clearly co extensive and essentially differ in their content 

and consequence. The object of the criminal law is to punish an offender who 

commits an offence against a person, property or the State, for which the 

accused, on proof of the offence, is deprived of his liberty and in some cases 

even his life. This does not, however, affect the civil remedies at all for suing the 

wrongdoer in cases like arson, accidents etc. It is an anathema to suppose is 

completely barred. The two types of actions are quite different in content, scope 

and import. 
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22. The principal accusation against the accused  is that he had undertaken to run 

the partnership businesses after receiving the investment of all the three 

partners. He had dishonestly deprived the other partners from the profit and 

used the profit for his personal benefit.  

 

23. PW 3 and PW 7 had testified in their deposition and had remained consistent 

that the act of entrustment of property or domeign over the business of 

Nightingale Bar & restaurant was done as per the partnership agreement deed 

which has been seized during the investigation and proved by the I/O MR No. 

9/14, MR No.  8/14 and MR No. 68/14 . The MR No. 68/14 is the deed of 

partnership certified by the Notary, Darrang, Mangaldai Register  No. 2, Issue 

No. 2896/14. This partnership agreement was signed by the accused Hare Ram 

Haldar, Sachindra Saharia and Sankar Borah. The defence could not rebut the 

fact that according to the partnership deed PW 3 and PW 7 had invested money 

in their business and entrusted the accused to run the business. It was agreed 

by the three partners that the profit should be shared among all of them and 

this fact has also  not been rebutted and when PW 3 and PW 7 has testified this 

fact in their examination in chief accused Hare Ram Haldar could not rebut it. 

The witness PW 1, PW 2 and PW 4 had admittedly  did not state anything 

regarding the entrustment of property, but they had conjointly stated that it was 

a partnership  firm and there was some dispute among the partners. The PW 1, 

PW 2 and PW 5 were not present at that time when the partnership agreement  

was signed and notarized. So they can not testified the terms of agreement 

according to which the accused was entrusted with the investment. That apart, 

PW 1, PW 2 and PW 4 are  employee of the accused. So there is reasonable 

explanation why they are not supporting the prosecution case totally.  

 

24. It transpires from the evidence on record that all the witnesses were consistent 

in their deposition that the accused and informant were partners in “Bar and 

Resturant” business. PW-3 and PW-7 remain consistent that the accused was 

entrusted with the business. The license was applied in his name, to run the 

business but he had committed criminal breach of trust by misappropriating the 

investment of the business and used it for his own use. The evidence on record 
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established the fact that the accused had committed the offence of criminal 

breach of trust. He stands convicted under section 406 IPC.   

 

25. Prosecution had failed to prove the charge under section 420 IPC. Hence he 

stands acquitted from the charge. 

 

26. Heard on probation. The act of the accused was a pre planed plan. The act of 

the accused does not show any remorse, in fact he has committed the offence 

to attain financial benefits. This mitigating circumstance does not allow me to 

give the accuse benefit of probation. 

 
27. Heard on sentence. The accused stands convicted under section 406 IPC. He 

is sentence to under go simple imprisonment of one year.  

 
 

O R D E R 

 
 

1. The accused Hareram Halder stands convicted under section 406 IPC. He is 

sentence to undergo simple imprisonment of one year.  

2. Prosecution had failed to prove the charge under section 420 IPC. Hence he 

stands acquitted from the charge. 

3. Supply a free copy to the convict.  

 

The judgment is given under my hand and seal of this court on this 22nd day of 
March, 2017. 

 
 
 
                 (Sri G. Rabha) 
        Chief Judicial Magistrate 
             Udalguri, BTAD, Assam.  
Dictated and corrected by me:         
               

 
(Sri G. Rabha)     
Chief Judicial Magistrate.   
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Udalguri, BTAD, Assam.  
 

 

 

 

 

APPENDIX 

 

 
A. Prosecution witnesses : PW 1 Sri Hiranya Kumar Sarma 

  PW 2 Sri Mintu Sarkar 

  PW 3 Sri Jogen Kumar Saharia 

  PW 4 Sri Bapan Dutta 

  PW 5 Sri Apu Dey 

  PW 6 Sri Kishor Borah 

  PW 7 Sri Sankar Borah 

  PW 8 SI Arup Jyoti Baishya and  

     PW 9 SI Prasanna Sarma 

          

B. Defence witness  : Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 

      Ext. 2, 3, 5 – Seizure lists. 

      Ext. 4 – Sketch map 

      Ext. 6 – Charge-sheet. 
       
       
       
             
           
      

  Chief Judicial Magistrate 
         Udalguri, Assam.  
 
 

Transcribed and typed by me: 
 
 
(T. D. Sarma/Stenographer)  
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